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ɻɺ ʮʯ հʹͯ͠౤ࢿࡒ࢈อޢͷ໾ׂΛՌͨ͢͜ͱʹͳΔ ͜ͷ఺͔Β΋ ެਖ਼͔ͭߧฏͳ଴۰
نఆ͸̗̞̩క݁ʹ౰ͨͬͯॏࢹ͢Δඞཁ͕͋Ζ͏ɻInternational Investment Agreements: *1 United Nations Conference on Trade and Development,
2004 , pp.281-314. Key Issuesïð
Ͱ͸ɺ಺ࠃຽ଴۰΍࠷ܙࠃ଴۰ͱ͍͏౤ࢿڠఆͷجຊݪଇͱฒΜͰɺ̍ষΛ઎Ί *2 . Ibid
͍ͯΔɻ
࢈ۀߏ଄৹ٞձʮ๵қͱ౤ࢿʢதؒใࠂॻ ʯï ðɻͳ͓ɺಉதؒใࠂॻͷ֓ཁʹͭ *3 1999 ʣ
͍ͯ͸ɺখࣉজʮ౤ࢿϧʔϧͱΘ͕ࠃͷ՝୊ʯࠃࡍ঎औҾʹ൐͏๏తॾ໰୊ʢࡒஂ๏ਓτ
ϥετ̒̌ ʢ̔ʣï ð ทࢀরɻ ʣ 1999 33-39






















In the period until the Fifth Session, further work in the Working Group on the Relationship
Between Trade and Investment will focus on the clarification of: scope and definition;





M. Sornarajah, t, 2nd ed., ΛѻͬͨݚڀॻͰ͋Δɺ The International Law on Foreign Investmen













































































ɺ ʮʯ ʮ ʢ ʣ ʯ Vandevelde, 1992 publications United States Investment Tratiesï ðͰ΋ ಁ໌ੑ Λ ग़൛͸ɺถࠃ͕౤ࢿڠఆΛ݁ͼ࢝Ίͨ࣌ظʹࠃ຿ল๏຿෦Ͱ౤ࢿڠఆ੓ࡦΛ୲ *7 Vandevelde
౰͍ͯͨ͠ɻ
ï ð ͳ͓ɺݱࡏͰ͸ɺ̜̖ *8 John H. Jackson, 1969 , p.461. World Trade and the Law of GATT
The ̩̩̍̌৚͸ʮಁ໌ੑʯٛ຿ΛՃໍࠃʹ՝͢ͱղ͞Ε͍ͯΔɻPetros C. Mavroidis,
ïð ࢀ র ɻ General Agreement on Tariffs and Trade A Commentary 2005 , pp.270-272.
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͍ͯͰ͋Δ ౦ژϥ΢ϯυͰ࡞੒͞Εͨ੓෎ௐୡڠఆͰ͸ લจͷޙ൒ͷ෦෼ʹ͓͍ͯ ಁ ɻɺ ʮ
໌ੑʯΛ࣍ͷΑ͏ʹنఆͨ͠ɻ
ʮ੓෎ௐୡʹ܎Δ๏ྩɺखଓٴͼ׳ߦΛಁ໌ͳ΋ͷʹ͢Δ͜ͱ͕๬·͍͜͠ͱΛೝΊ*9 Arie Reich, 1999 , pp.117-125; Gilbert R. Winham, International Public Procurement Lawïð




provide transparency of laws, regulations, procedures and practinces regarding government ï
ðʯ procurement ɺ
ଞํɺڠఆຊจͰ͸ʮಁ໌ੑʯͱ໏͏ͨΕͨنఆ͸ͳ͘ɺ̒৚͸ʮ৘ใٴͼݕ౼



























































Treatment of Investments "Each Party and its political subdivisions shall make public all ʣɺ ߲̕͸
laws, regulations, administrative practices and procedures, and adjudicatory decisions that pertain















TREATY WITH POLAND CONCERNING ܦࡁؔ܎ʹؔ͢Δϙʔϥϯυͱͷ৚໿ʢ
ʯͱ͍͏໊લ͕ࣔ͢Α͏ʹɺ౤ࢿ෼໺͚ͩͰ BUSINESS AND ECONOMIC RELATIONS ʣ
ʢɺ ͸ͳ͘๵қ෼໺΋Χόʔ͢ΔแׅతͳڠఆͰ͋Γ ͜ͷڠఆ͕๵қ෼໺΋Χόʔͨ͠ͷ͸
ʣ ɺɻ ౰࣌ϙʔϥϯυ͕̜̖̩̩ʹະՃໍͰ͋ͬͨͨΊ ͦͷͳ͔ʹ࣍ͷنఆؚ͕·Ε͍ͯͨ
ARTICLE VIII Exchange of Information and Transparency
1. Each Party acknowledges the desirability of facilitating the collection and exchange of all
non-confidential, non-proprietary information relating to investments and commercial activities
within its territory.
2. Each Party shall make publicly available all non-confidential, non-proprietary information
which may be useful in connection with investment and commercial activities. In addition, each
Party shall promptly make public all laws, regulations, administrative practices and procedures,
and adjudicatory decisions having general application that pertain to or affect commercial
activities or investments.
3. The Parties shall disseminate to their respective business communities such information made
available under paragraph 2 which will assist their nationals and companies in pursuing the most
expeditious and equitable settlement of any dispute affecting them which may arise under this
Treaty. Such information may be related to timeliness of decisions and vindication of rights under
the Treaty.
















The objectives of this Agreement, as elaborated more specifically through its ͷΑ͏ʹنఆ͢Δɻ
principles and rules, including national treatment, most-favored-nation treatment and transparency,
ŋŋŋ ͜͜Ͱ͸ɺ̛̣̖̩̖ͷجຊݪଇ·ͨ͸جຊنଇͱͯ͠ɺ಺ࠃຽ଴۰΍࠷ܙࠃ are to: .
଴۰ͱฒͿ΋ͷͱͯ͠ ʮಁ໌ੑʯ͕ࣔ͞Ε͍ͯΔɻͭ·Γɺ಺ࠃຽ଴۰΍࠷ܙࠃ଴۰ͱ ɺ
ͱ΋ʹ ʮಁ໌ੑʯ͸̛̣̖̩̖ͷجຊݪଇͷҐஔΛ઎ΊͨͷͰ͋Δɻ ɺ
Publication, ʮʯ ɺ ʮ ɺ ʢ ಁ໌ੑ ͷ۩ମతͳҙຯʹ͍ͭͯ͸ ୈ̍̔ষ ग़൛ ௨ใٴͼ๏ྩͷӡ༻
ʯʹ͓͍ͯ ʮಁ໌ੑʯͷத֩త಺༰Ͱ͋Δؔ܎๏ Notification and Administration of Lawsʣɺ
ྩ౳ͷ৘ใͷೖखՄೳੑ֬อ͕نఆ͞ΕΔɻୈ̍̔ষͷߏ੒͸࣍ͷ௨ΓͰ͋Δɻ̍̔̌̍
৚ রձॴʢ ɺ̍̔̌̎৚ ग़൛ʢ ɺ̍̔̌̏৚ ௨ใٴͼ৘ใͷ : Contact Points : Publication : ʣʣ
Notification and Provision of Information : Administrative ఏڙʢ ɺ̍̔̌̐৚ ߦ੓खଓʢ ʣ








Article 10: Publication of Laws and Decisions Respecting Investment
1. Each Party shall ensure that its:
(a) laws, regulations, procedures, and administrative rulings of general application; and
(b) adjudicatory decisions
respecting any matter covered by this Treaty are promptly published or otherwise made publicly
available.
2. For purposes of this Article, administrative ruling of general application means an ʠʡ
administrative ruling or interpretation that applies to all persons and fact situations that fall
generally within its ambit and that establishes a norm of conduct but does not include:
(a) a determination or ruling made in an administrative or quasi-judicial proceeding that applies to
a particular covered investment or investor of the other Party in a specific case; or
(b) a ruling that adjudicates with respect to a particular act or practice.
Article 11: Transparency
1. Contact Points
(a) Each Party shall designate a contact point or points to facilitate communications between the
P a r t i e so na n ym a t t e rc o v e r e db yt h i sT r e a t y .
(b) On the request of the other Party, the contact point(s) shall identify the office or official-1 1-
responsible for the matter and assist, as necessary, in facilitating communication with the
requesting Party.
2. Publication
To the extent possible, each Party shall:
(a) publish in advance any measure referred to in Article 10(1)(a) that it proposes to adopt; and
(b) provide interested persons and the other Party a reasonable opportunity to comment on such
proposed measures.
3. Provision of Information
(a) On request of the other Party, a Party shall promptly provide information and respond to
questions pertaining to any actual or proposed measure that the requesting Party considers might
materially affect the operation of this Treaty or otherwise substantially affect its interests under
this Treaty.
(b) Any request or information under this paragraph shall be provided to the other Party through
the relevant contact points.
(c) Any information provided under this paragraph shall be without prejudice as to whether the
measure is consistent with this Treaty.
4. Administrative Proceedings
With a view to administering in a consistent, impartial, and reasonable manner all measures
referred to in Article 10(1)(a), each Party shall ensure that in its administrative proceedings
applying such measures to particular covered investments or investors of the other Party in
specific cases:
(a) wherever possible, covered investments or investors of the other Party that are directly affected
by a proceeding are provided reasonable notice, in accordance with domestic procedures, when a
proceeding is initiated, including a description of the nature of the proceeding, a statement of the
legal authority under which the proceeding is initiated, and a general description of any issues in
controversy;
(b) such persons are afforded a reasonable opportunity to present facts and arguments in support
of their positions prior to any final administrative action, when time, the nature of the proceeding,
and the public interest permit; and
(c) its procedures are in accordance with domestic law.
5. Review and Appeal
(a) Each Party shall establish or maintain judicial, quasi-judicial, or administrative tribunals or
procedures for the purpose of the prompt review and, where warranted, correction of final
administrative actions regarding matters covered by this Treaty. Such tribunals shall be impartial
and independent of the office or authority entrusted with administrative enforcement and shall not
have any substantial interest in the outcome of the matter.
(b) Each Party shall ensure that, in any such tribunals or procedures, the parties to the proceeding
are provided with the right to:
(i) a reasonable opportunity to support or defend their respective positions; and
(ii) a decision based on the evidence and submissions of record or, where required by*14 OECD, , 11 April 2003, p.5. Public Sector Transparency and International Investment Policy
*15 United Nations Conference on Trade and Development, ., pp.285-289. op. cit
-1 2-
domestic law, the record compiled by the administrative authority.
(c) Each Party shall ensure, subject to appeal or further review as provided in its domestic law,
that such decisions shall be implemented by, and shall govern the practice of, the offices or
authorities with respect to the administrative action at issue.
̌̕೥୅ʹ̗̞̩͓Αͼ ڠఆʹ͓͍ͯجຊݪଇͱҐஔ͚ͮΒΕͨʮಁ໌ੑʯ͸ɺ WTO
̎̌̌̎೥ถࠃϞσϧ̗̞̩ʹ͓͍ͯେ෯ʹ಺༰͕֦ॆ͞Εͨɻ·ͣ๏ྩ͓Αͼͦͷଞͷ
نଇͷग़൛͕ ʮಁ໌ੑʯͱ͸ผʹنఆ͞ΕΔ ʮಁ໌ੑʯͷλΠτϧͷԼͰΧόʔ͞Ε ɺɻ
Δͷ͸࣍ͷ̑ͭͰ͋Δɻï ð৘ใͷਝ଎ԽͷͨΊʹরձॴʢĪĶĵĻĨĪĻ ķĶİĵĻʣΛ࡞Δ͜ͱɻ 1
ï ðࣄલʹఏҊ͞Εͨؔ܎ાஔΛग़൛͠ɺ͔ͭఏҊ͞Εͨાஔʹ͍ͭͯίϝϯτ͢Δػձ 2

















ʮಁ໌ੑʯͷ໨త೺ѲͷਂԽ͸ ʮಁ໌ੑʯͷཁٻ͞ΕΔओମͷ֦େʹ΋࿈ͳΔ ʮಁ ɺɻ









ͦΕΛӽ͑Δʮઆ໌੹೚ʯͷ֬อͰ͋Δͱଊ͑ΒΕΔʹͳͬͨͨΊͰ͋Δɻ*16 Howard Mann, "The IISD Model ̪̣̘̩̖̙ͱಉ͡ࢹ఺ʹཱͭ΋ͷͱͯ͠͸ɺ
International Agreement on Investment for Sustainable Development: An Introductory Note,"
Vol. 20 2005 , pp.84ff. ICSID Review, ïð
*17 Stephen Vasciannie, "The Fair and Equitable Treatment Standard in International Investment































ετࠃ͕ʮެਖ਼͔ͭߧฏͳ଴۰ʯΛ౤ࢿՈʹ༩͑ͳ͔ͬͨ͜ͱΛڍ͛ ʮެਖ਼͔ͭߧฏͳ ɺ̌̕೥୅ʹ̛̣̖̩̖஥ࡋ͕࢝·ͬͨ౰ॳ͸ɺᆝଛ͞Εͨ౤ࢿࡒ࢈ͷิర͸ࠃՈͷ *18
ʮऩ༻ʯʹىҼ͢Δͱߟ͑ΒΕΔ͔Ͳ͏͔͕ܹٞ͘͠࿦͞Ε͕ͨʢΤνϧï ðࣄ݅ ɺ Etyl ʣ
஥ࡋ൑அʹ͓͍ͯऩ༻֘౰ੑ͕༰қʹೝΊΒΕͳ͍͜ͱ͕ࣔ͞ΕͯҎ߱ ʮެਖ਼͔ͭߧฏ ɺ
ͳ଴۰ʯٛ຿͕ٞ࿦ͷҰͭͷத৺ͱͳͬͨɻ
*19 Metalclad Corporation v. The United Mexican States, International Centre for Settlement of
ࣄ݅ͷৄࡉʹ͍ͭͯ͸ɺখ International Disputes Additional Facility , case No. ARB AF /97/1 ïð ï ð
RIETI ࣉজ ౤ࢿڠఆ஥ࡋͷ৽ͨͳల։ͱͦͷҙٛʵ౤ࢿڠఆ ๏੍౓Խ ͷΠϯύΫτʵ ʮʮ ʯ ʯ







































͞ΕͣɺͦͷͨΊʹ ࣾΛࠞཚʹؕΒͤͨͱߟ͑ɺ ͕ࣾ౤ࢿʹࣦഊͨ͠ Metalclad Metalclad
ݪҼ͕ϝΩγίͷʮಁ໌ੑʯͷܽ೗ʹ͋ͬͨͱ൑அͯ͠ϝΩγί੓෎ͷ੹೚Λߠఆͨ͠ɻ
*20 ʢ̎ʣ ࣄ݅ϒϦςΟγϡɾίϩϯϏΞभ࠷ߴࡋ൑ॴ൑ܾ Metalclad
ࣄ݅஥ࡋ൑அ͸ɺऩ༻֘౰ੑͷ෦෼΋·ͨʮެਖ਼͔ͭߧฏͳ଴۰ʯٛ຿ҧ൓ Metalclad
ͷ෦෼΋ɺϝΩγί੓෎͔Β஥ࡋ஍ͷϒϦςΟγϡɾίϩϯϏΞभͷ࠷ߴࡋ൑ॴʹରͯ͠




















Α͏ͳཧղΛ໌ࣔతʹࣔͨ͠ͷ͕ɺ̛̣̖̩̖֎ͷ஥ࡋͰ͋Δ ࣄ݅Ͱ͋Δɻ Tecmed*21 Tecnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB
AF /00/2 Spain/ Mexico BIT , Award, 29 May 2003. ïð ï ð
*22 Cf. Ian Brownlie, 6th ed. 2003 , pp.501-503. Principles of Public International Law, ïð
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ଊ͑ΒΕΔ͜ͱΛલఏʹͯ͠ ʮެਖ਼͔ͭߧฏͳ଴۰ʯΛɺҰൠࠃࡍ๏্ͷ࠷௿ج४Ͱ͸ ɺ*23 Pope & Talbot Inc. v. Government of America, UNICTRAL NAFTA , Award on Merits, 10 ïð
April 2001.
*24 MTD Equity Sdn. Bhd. & MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7




̛̖̩̖ج४Ͱ͋ͬͯࠃࡍ๏্ͷ࠷௿ج४Λ௒͑Δ͜ͱ͸ɺ ࣄ݅஥ࡋ Ͱ Pope and Talbot
*23











͸ҡ࣋Ͱ͖ͳ͍͜ͱʹͳΔɻ͔͠͠ɺ͢ͰʹݟͨΑ͏ʹɺ ࣄ݅͸ ʮಁ໌ੑʯΛࠃ Tecmed ɺ
ࡍ๏্ͷ࠷௿ج४ͱͯ͠ͷ ެਖ਼͔ͭߧฏͳ଴۰ ͷͳ͔ʹಡΈࠐΜͰ͍Δ ͦ΋ͦ΋ ಁ ʮʯ ɻ ʮ
໌ੑʯΛ̛̣̖̩̖ج४ͱߟ͑ͨ͜ͱ͕ؒҧ͍ͳͷͰ͋Ζ͏͔ɻ
͜ͷ໰୊Λղ͘ݤ͸ ʮࠃࡍ๏্ͷʢ࠷௿ʣج४ʯ͕ԿΛҙຯ͢Δ͔ͱ͍͏఺ʹ͋Δɻ ɺ
ࣄ݅Ͱ͸ ʮެਖ਼͔ͭߧฏͳ଴۰ʯΛ ʮࠃࡍ๏ʹΑͬͯೝΊΒΕͨ৴ٛ੣࣮ͷݪ Tecmed ɺɺ
ଇʯͷҰ෦Ͱ͋Δͱཧղͨ͠ɻ͍Θ͹৴ٛ੣࣮ͷ۩ମతͳద༻ͱͯ͠ɺࠃՈ͕ʮಁ໌ͳʯ
ଶ༷Ͱߦಈ͢Δ͜ͱ͕ظ଴͞Ε͍ͯΔɺ͢ͳΘͪٛ຿͚ͮΒΕ͍ͯΔͱཧղ͍ͯ͠ΔͷͰ
MTD Equity ͋Δ ͜ͷ఺͸ ެਖ਼͔ͭߧฏͳ଴۰ ͱ৴ٛ੣࣮ݪଇͱͷؔ܎ʹݴٴͨ͠ ɻɺ ʮʯ ɺ
ࣄ݅ ஥ࡋ൑அͰΑΓ໌֬ʹٞ࿦͞Ε͍ͯΔɻ Sdn. et al. v. Republic of Chile
*24
ࣄ݅͸ ʮެਖ਼͔ͭߧฏͳ଴۰ʯʹ͍ͭͯɺ ஥ࡋ൑அΛ౿ऻ͢Δͱ MTD Equity Tecmed ɺ
Schwebel good ͠ ·ͣ ͷݴ༿ΛआΓͯ ৴ٛ੣࣮ σϡʔϓϩηε ແࠩผ͓Αͼۉߧੑ ɺɺ ʮɺ ɺ ʢ
ʣͳͲͷجຊతͳج४ΛؚΉɺ޿ൣ faith, due process, nondiscrimination, and proportionality
Ͱ͔ͭ޿͘ड༰͞Ε͍ͯΔج४ʯ Λҙຯ͢Δͱݴ͏ɻ͞ΒʹͦΕΛݴ͍׵͑ͯɺ̗̞̩
*25
ͷલจʹॻ͔Εͨ໨తʹরΒͯ͠ɺਖ਼͍͠ʢ ɺެฏͰʢ ɺภݟ͕ͳ͘ʢ just even-handed ʣʣ





Βͯ͠ʮਖ਼͍͠ʢ ʯ౳ͱݴ͏΂͖ঢ়ଶΛࢦ͢ͱͨ͜͠ͱ͸ɺ̗̞̩ͷલจͷ಺༰΍໨ justʣ*26 Genin and others v. Estonia, Award, ICSID Case No. ARB/99/2. United States/Estonia BIT . ïð
-Award, 25 June 2001.
-1 8-
తʹԠͯ͡ ʮਖ਼͍͠ʢ ʯ౳ͱݴΘΕΔঢ়ଶ͕มΘΔ͜ͱΛҙຯ͢Δ ʮެਖ਼͔ͭߧฏ ɺʣ ɻ just
ͳ଴۰ʯ͕ࠃࡍ๏্ͷج४Ͱ͋Γͳ͕Βɺͦͷ۩ମతͳ಺༰͕ՄมతͰ͋Δ͜ͱ͸ɺ̎̌
̌̎೥ͷ ࣄ݅஥ࡋ൑அ Ͱ΋ड़΂ΒΕ͍ͯΔɻ Genin v. Estonia
*26
ࣄ݅ͷ஥ࡋ൑அ͸ɺ౤ࢿՈ͕ങ͍ೖΕͨۜߦ໔ڐͷऔফʹ͍ͭͯʮެ Genin v. Estonia















ɺ ʮʯ ɺ ͪʹ ެਖ਼͔ͭߧฏͳ଴۰ Λࠃࡍ๏ͷ࠷௿ج४Λ௒͑Δͱߟ͑ͨͱղ͢Δඞཁ͸ͳ͘



































































ɺ ʮʯ ɺ ʮ ʯ ɺ ͠ ެਖ਼͔ͭߧฏͳ଴۰ ͸ ౤ࢿࡒ࢈อޢΛ ಁ໌ੑ ͷ؍఺͔Β֬อ͢Δ͏͑Ͱ΋
·ͨͦͷଞϗετࠃͷॲஔͷ໰୊ੑΛ௥ٴ͢Δ͏͑Ͱ΋ॏཁͳ໾ׂΛՌͨ͢΋ͷͰ͋Γɺ
ͱ͘ʹ౤ࢿڠఆ஥ࡋͷར༻Λલఏʹ͢Ε͹̗̞̩ʹ͸ෆՄܽͷنఆͰ͋Δ͜ͱ͸஫ҙ͢Δ
ඞཁ͕͋Ζ͏ɻ